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Date of Hearing:  July 9, 2019 

ASSEMBLY COMMITTEE ON JUDICIARY 
Mark Stone, Chair 

SB 323 (Wieckowski) – As Amended June 24, 2019 

As Proposed to be Amended 

SENATE VOTE:  28-8 

SUBJECT:  COMMON INTEREST DEVELOPMENTS:  ELECTIONS: BOARD 
QUALIFICATIONS 

KEY ISSUE:  SHOULD REFORMS BE ENACTED TO PROTECT THE RIGHTS OF 
HOMEOWNERS TO FULLY VOTE AND PARTICIPATE IN HOMEOWNERS 
ASSOCIATION BOARD ELECTIONS AND TO SAFEGUARD THE INDEPENDENCE AND 
INTEGRITY OF THOSE ELECTIONS? 

SYNOPSIS 

Over 4.8 million Californians live in housing that falls within the jurisdiction of a common 
interest development.  Common interest developments are characterized by a separate ownership 
of the dwelling space coupled with an undivided interest in a common property, restricted by 
covenants and conditions that limit the use of common area and the separate ownership 
interests, and the management of common property and enforcement of restrictions by a 
homeowners association.  Due to the outsized power wielded by the homeowners association that 
governs the development, the election of the association’s board can have a significant impact 
on the policies that govern the association.  Unsurprisingly, homeowners association elections 
can he highly contentious. 

This bill seeks to improve the integrity of homeowners association board elections.  The bill sets 
minimum election requirements and provides for improved processes for notifying homeowners 
of upcoming election.  Additionally, the bill clarifies eligibility rules for candidates in 
homeowners association elections and provides for an independent election observer without 
any financial ties to the association.  Finally, this bill clarifies the process for a party to contest 
an election in court. 

This bill is sponsored by the Center for California Homeowner Association Law and is 
supported by several housing advocacy organizations.  The supporters contend that this bill is 
necessary to ensure the fairness of homeowners association elections.  The bill is opposed by a 
number of homeowners associations and community managers who contend that the bill is 
needlessly burdensome and will result in time consuming election processes that will drive up 
costs for associations.  This bill is similar to SB 1265 (Wieckowski, 2018) that passed this 
Committee before being vetoed by then-Governor Brown who contended that the bill 
unnecessarily provided a one-size-fits-all solution to address isolated problems at individual 
associations.  This bill previously passed the Assembly Committee on Housing and Community 
Development with a 5-1 vote. 
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SUMMARY:  Enacts several reforms to protect the integrity of the elections process for the 
board of a homeowners association within a common interest development.  Specifically, this 
bill: 

1) Requires a common interest development to hold elections for the board of directors of the 
homeowners association every four years. 

2) Requires a common interest development to retain election materials including both a 
candidate registration list and a voter list.  

3) Requires the voter list to include the name, voting power, and either the physical address of 
the voter’s separate interest, the parcel number or both.  Requires the mailing address for the 
ballot to be listed on the voter list if it differs from the physical address of the voter’s 
separate interest or if only the parcel number is used.  

4) Requires a homeowners association to make both the registration list and voter list available 
to a member wishing to verify the accuracy of the member’s information on either list at least 
30 days before the ballots are distributed.   

5) Requires a homeowners association or a member to report any errors or omissions to either 
the registration list or the voter list to the inspector of elections who shall make corrections 
within two business days.  

6) Requires a homeowners association to disqualify a nominee for the board for not being a 
member of the association at the time of nomination. 

7) Provides that the restriction in 6) does not limit a developer from making a nomination of a 
nonmember candidate consistent with the voting power of the developer as set forth in 
Department of Real Estate Regulations and the association’s governing documents. 

8) Provides that if title to a separate interest is held by a legal entity that is not a natural person, 
the governing authority of that legal entity may appoint a natural person to be a member of 
the homeowners association. 

9) Provides the board of a homeowners association may disqualify a nominee for the board for 
any of the following: 

a) Failure to be current in the payment of regular and special assessments, which are 
consumer debts subject to validation, so long as the director of the board is held to the 
same requirements; 

b) Failure to pay any regular and special assessments, as provided, but not for nonpayment of 
fines, fines renamed as assessments, collection charges, late charges, or costs levied by a 
third party; 

c) If a nominee, when elected, would be serving on the board at the same time as another 
person who holds a joint ownership interest in the same separate interest parcel as the 
person and the other person is either properly nominated for the current election or an 
incumbent director; or 

d) If a nominee has been a member of the association for less than one year. 
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10) Requires the election rules adopted by a homeowners association board pursuant to this bill 
to do all of the following: 

a) Prohibit the denial of a ballot to a member for any reason other than not being a member 
at the time when ballots are distributed; 

b) Prohibit the denial of a ballot to a person with general power of attorney for a member. 

c) Require the ballot of a person with general power of attorney for a member to be counted 
if returned in a timely manner; and 

d) Require the inspector or inspectors of elections to deliver, or cause to be delivered, at least 
30 days before an election the ballot and a copy of the election rules. 

11) Prohibits election operating rules from being amended less than 90 days prior to an election. 

12) Provides that an independent third party inspector of elections cannot be a person or business 
entity under contract to the homeowners association for compensable services. 

13) Requires a homeowners association to provide general notice of the procedure and deadline 
for submitting a nomination at least 30 days before any deadline for submitting a nomination, 
and individual notice upon request of a member of the association. 

14) Provides that the general notice required by 13) must contain the following: 

a) The date and time by which, and the physical address where, ballots are to be returned by 
mail or handed to the inspector or inspectors of elections; 

b) The date, time, and location of the meeting at which ballots will be counted; and 

c) The list of all candidates’ names that will appear on the ballot. 

15) Requires the election inspector to retain signed voter envelopes, voter list, proxies and 
candidate registration list in addition to the sealed ballots until the tabulation of votes for one 
year.  

16) Requires a homeowners association to retain the following, returned ballots, signed voter 
envelopes, the voter list of names, parcel numbers and voters to whom ballots were to be sent 
proxies and the candidate registration and allow a member to inspect and copy these 
documents.     

17) Provides that a cause of action for a violation of member elections may be brought in either 
the Superior Court or, if the demand does not exceed the jurisdictional amount of small 
claims court, in small claims court.   

18) Requires a court to void the results of an election upon a finding that the election procedures 
were not followed, unless the homeowners association establishes by a preponderance of the 
evidence that the failure of the homeowners to follow this article or the election operating 
rules were unintentional and did not affect the results of the election.  
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19) Requires a member to be awarded court costs and reasonable attorney’s fees incurred for 
consulting an attorney in connection with this civil action if the member prevails in a civil 
action in small claims court.  

20) Prohibits a homeowners association from filing a civil action regarding a dispute in which a 
member has requested internal dispute resolution unless the homeowners association has 
participated in the specified internal dispute resolution procedure.    

EXISTING LAW:    

1) Establishes, through the Davis-Stirling Common Interest Development Act the rules and 
regulations governing the operation of a residential common interest development and the 
respective rights and duties of a homeowners association and its members.  (Civil Code 
Section 4000 et seq.) 

2) Requires elections at a homeowners association regarding assessments legally requiring a 
vote, election and removal of directors, amendments to the governing documents, or the grant 
of exclusive use of common area to be held by secret ballot in accordance with specified 
procedures.  (Civil Code Section 5100.) 

3) Authorizes homeowners associations to specify the qualifications for candidates for the board 
and any other elected position, and procedures for the nomination of candidates, consistent 
with the governing documents.  (Civil Code Section 5105 (a)(3).) 

4) Authorizes homeowners associations to specify the qualifications for voting, the voting 
power of each membership, the authenticity, validity, and effect of proxies, and the voting 
period for elections, including the times at which polls will open and close, consistent with 
the governing documents.  (Civil Code Section 5105 (a)(4).) 

5) Authorizes associations to specify a method of selecting one or three independent third 
parties as inspector or inspectors of elections.  (Civil Code Section 5105 (a)(5).) 

6) Requires a homeowners association to select an independent third party or parties as an 
inspector of elections.  Provides that the independent third party may not be a person, 
business entity or subdivision of a business entity who is currently employed or under 
contract to the HOA for any compensable services unless expressly authorized by the 
association.  (Civil Code Section 5110.) 

7) Requires the independent inspector or inspectors of elections, chosen pursuant to 6)  to do the 
following: 

a) Determine the number of memberships entitled to vote and the voting power of each; 

b) Determine the authenticity, validity, and effect of proxies, if any; 

c) Receive ballots; 

d) Hear and determine all challenges and questions in any way arising out of or in 
connection with the right to vote; 

e) Count and tabulate all votes; 
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f) Determine when the polls shall close, consistent with the governing documents; 

g) Determine the tabulated results of the election; and 

h) Perform any acts as may be proper to conduct the election with fairness to all members in 
accordance with all applicable laws and rules of the association regarding the conduct of 
the election.  (Civil Code Section 5110 (c).) 

8) Requires the homeowners association to mail or deliver ballots and two preaddressed 
envelopes to association members with instructions on how to return ballots not less than 30 
days prior to the deadline for voting.  Provides that in order to preserve confidentiality, a 
voter may not be identified by name, address, or lot, parcel, or unit number on the ballot. 
Requires the association use as a model those procedures used by California counties for 
ensuring confidentiality of vote by mail ballots, including all of the following: 

a) The ballot itself is not signed by the voter, but is inserted into an envelope that is sealed. 
This envelope is inserted into a second envelope that is sealed.  In the upper left-hand 
corner of the second envelope, the voter shall sign the voter’s name, indicate the voter’s 
name, and indicate the address or separate interest identifier that entitles the voter to vote. 

b) The second envelope is addressed to the inspector or inspectors of elections, who will be 
tallying the votes.  The envelope may be mailed or delivered by hand to a location 
specified by the inspector or inspectors of elections.  The member may request a receipt 
for delivery.  (Civil Code Section 5115 (a).) 

9) States that a quorum shall be required only if so stated in the governing documents or other 
provisions of law.  If a quorum is required by the governing documents, each ballot received 
by the inspector of elections is to be treated as a member present at a meeting for purposes of 
establishing a quorum.  (Civil Code Section 5115 (b).) 

10) Specifies that except for a meeting to count the votes, an election may be conducted entirely 
by mail unless otherwise specified in the governing documents.  (Civil Code Section 5115 
(d).) 

11) Provides that all votes must be counted and tabulated by the inspector or inspectors of 
elections in public at a properly noticed open meeting of the board or members and that any 
candidate or other member of the association may witness the counting and tabulation of the 
votes.   

12) Prohibits any person, including a member of the association or an employee of the 
management company, from opening or otherwise reviewing any ballot prior to the time and 
place at which the ballots are counted and tabulated.  States that the inspector of elections 
may verify the member’s information and signature on the outer envelope prior to the 
meeting at which the ballots are tabulated.  Provides that once a secret ballot is received by 
the inspector of elections, it shall be irrevocable.  (Civil Code Section 5120 (a).) 

13) Requires the tabulated results of the election shall be promptly reported to the board and shall 
be recorded in the minutes of the next meeting of the board and shall be available for review 
by members of the association  (Civil Code Section 5120 (b).) 
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14) Permits a member of a homeowner association to bring a civil action against an association 
for declaratory or equitable relief for a violation of the member elections provisions under the 
Davis-Sterling Act, including, but not limited to, injunctive relief, restitution, or a 
combination, within one year of the date the cause of action accrues, and permits upon a 
finding that the election procedures were not followed, a court may void the results of the 
election.  (Civil Code Section 5145 (a).) 

15) Permits a prevailing homeowner in a civil action challenging association election 
proceedings to obtain reasonable attorney’s fees and court costs, and the court may impose a 
penalty of up to $500 for each violation.  (Civil Code Section 5145 (b).)  

16) Provides that a cause of action with respect to access to association resources by a candidate 
or member advocating a point of view, the receipt of a ballot by a member, or the counting, 
tabulation or reporting of, or access to, ballots for inspection and review after tabulatio n may 
be brought in small claims court.  (Civil Code Section 5145 (c).) 

17) Prohibits a homeowners association or a member from filing an enforcement action in the 
superior court unless the parties have endeavored to submit their dispute to alternative 
dispute resolution.  This prohibition only applies to an enforcement action that is solely for 
declaratory, injunctive, or writ relief, or for that relief in conjunction with a claim for 
monetary damages not in excess of the jurisdictional limits and does not apply to small 
claims actions or assessment disputes.  (Civil Code Section 5930.) 

FISCAL EFFECT:  As currently in print this bill is keyed non-fiscal. 

COMMENTS:  Over 4.8 million housing units within California fall within the jurisdiction of 
one of the state’s approximately 52,000 common interest developments managed by 
homeowners associations.  Common interest developments are characterized by a separate 
ownership of dwelling space coupled with an undivided interest in a common property, restricted 
by covenants and conditions that limit the use of common area and the separate ownership 
interests, and the management of common property and enforcement of restrictions by a 
homeowners association.  Typical common interest developments include condominiums, 
community apartment projects, housing cooperatives, and planned unit developments.  Common 
interest developments are governed by the Davis-Stirling Act as well as the governing 
documents of the homeowners association, including bylaws, declarations, and operating rules.  
Given the significant role the board of the homeowners association plays in the governance of 
the common interest development, ensuring the fairness of board elections is critical.  
Accordingly, this bill makes several important changes to strengthen election processes at 
common interest developments.  In support of this bill, the author states: 

SB 323 will strengthen the democratic governance in California’s over 52,000 homeowner’s 
associations.  Unfortunately, far too many homeowners association boards have used 
arbitrary & unjust rules to maintain their power and control over the association, excluding 
and disenfranchising other residents who seek to challenge them.   

Boards manipulate elections by failing to notice an election, failing to deliver ballots to all 
residents, throwing out valid ballots, and denying access to ballot counting.  Sometimes they 
don’t even hold elections at all. 
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SB 323 ensures that those holding positions of power over other residents in a homeowners 
association properly establish elections rules and adhere to them. 

Background on homeowners associations and the Davis-Stirling Act.  The Davis-Stirling Act 
sets forth a system for common interest development self-governance.  The owners of the 
separate properties within the common interest development are the members of the homeowners 
association.  Association members vote for the board of directors of the association that oversees 
operation of the common interest development.  

The board manages the common interest development, frequently by hiring an individual or 
entity to do so on its behalf.  The board determines the annual assessments – much like taxes – 
that members must pay in order to cover communal expenses and establish a reserve fund in the 
event the association must make unexpected payments.  The board enforces the community rules 
and can propose and make changes to those rules.  If members do not pay their assessments in 
full or on time, or if members violate the community rules, the board has the power to fine the 
members, place liens on the offending member’s property, and, if ultimately necessary, the 
power to foreclose.  This array of responsibilities and powers has led multiple courts to observe 
that common interest development associations function in many ways almost “as a second 
municipal government, regulating many aspects of [the homeowners’] daily lives.”  (Villa 
Milano Homeowners Ass’n v. Il Davorge (2000) 84 Cal.App.4th 819, 836 [citations omitted].)  
Given that boards essentially place neighbors in charge of regulating other neighbors, 
unsurprisingly board matters can become highly contentious. 

Much like municipal governments, homeowner associations use elections to choose members to 
serve on the association’s board of directors.  The homeowner associations conduct these 
elections through a paper and mail based balloting system that closely resembles California’s 
vote-by-mail process.  The basic ground rules for these elections are found in the Davis-Stirling 
Act.  Because homeowners associations are generally nonprofit corporations, they are potentially 
subject to the Nonprofit Mutual Benefit Corporation Law as well.  It is not always clear where 
Davis-Stirling and the Nonprofit Corporations Act conflict or do not conflict on an issue by issue 
basis; sometimes one act is silent on an issue that the other is very specific on.  For example, 
while the Nonprofit Corporations Law specifies four-year term limits for directors, thus requiring 
elections every four years (Corporations Code Section 52220 (a)), curiously there does not 
appear to be any provision in the Davis-Stirling Act expressly requiring homeowners 
associations to hold elections at all.  Existing law provides, however, that in the event of a 
conflict between the Davis-Stirling Act and the Nonprofit Mutual Benefit Corporation Law (Part 
3 (commencing with Section 7110) of Division 2 of Title 1 of the Corporations Code) relating to 
elections, the provisions of Davis-Stirling shall prevail.  (Civil Code Section 5100 (d).)   

This bill.  Recognizing that homeowners associations essentially function as small, and at times 
authoritarian, local governments, this bill seeks to reform and improve the election process for 
homeowners associations.  First, the bill clarifies the rules regulating which association members 
are eligible to stand for election.  The bill, essentially, requires homeowners seeking to serve on 
the association board to be up-to-date with all required assessments, actually be a member of the 
association for at least one year, and be generally unaffiliated with other board members.  
Secondly, this bill requires the homeowners association to hold elections, at minimum, every 
four years and to provide notices of the upcoming election to homeowners.  The bill also 
modifies the timelines for conducting the election to provide homeowners ample time to 
participate in the process.  The bill prohibits an association from denying a member a ballot and 
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prohibits the board from changing election rules within 90 days of an election.  Finally, this 
measure provides for a process whereby an independent observer must oversee the election and 
specifies the manner in which an aggrieved homeowner may seek redress in courts should they 
believe an election outcome was not fair or in accordance with the law. 

Preserving fairness and independence in homeowners association elections.  Existing law 
requires an independent, third party to conduct an association election.  (Civil Code Section 5105 
(a)(5).)  The independent third party may be a member, but cannot be a director, a candidate for 
director, or someone related to a director or candidate.  (Civil Code Section 5100 (b).)  However, 
existing law does not preclude persons working for the association, for example the current 
property manager or another company doing business with the association, from overseeing the 
election so long as the association board approves that entity as the third party observer.  Since 
such entities may have a financial stake in the outcome of the election, the proponents of this 
measure contend that this creates a conflict of interest.   

This bill would eliminate the authority of the homeowners association board to appoint any 
person or entity currently employed or under contract to the association to serve as the elections 
inspector.  Proponents contend this is a common-sense rule to ensure the integrity of elections.  
Allowing the property manager who works for the association serve as elections inspector could, 
at a minimum, create a perception of a conflict of interest, particularly if a candidate for election 
may have some dispute with the property manager, or if the board will be deciding contractual 
issues with the manager shortly after the election. 

Opponents of this bill regard it as overly burdensome, since a property manager, in particular, is 
an obvious and easy choice to serve as elections inspector.  The opposition contends that this 
provision will do little more than create a cottage industry of common interest development 
election observers.  However, it should be noted that the bill would prohibit the third party from 
receiving any “compensable services” to the association.  Accordingly, it does not appear that the 
observer could be paid by the association, this avoiding the development of such an industry.  
This likely means that a fellow homeowner will have to volunteer for the role.  While such a 
brave sole may be difficult to find, and also subject to potential conflicts with their neighbors, 
this appears to be the best solution to try and ensure that no financial motives can impact the 
election. 

Contesting an election and the burden of proof.  Current law enables any association member to 
bring a civil action to challenge an association election.  If the member can show that a violation 
of the legally required elections procedures took place, then the court may void the election 
outcome.  (Civil Code Section 5145 (a).)  According to the proponents of this bill, in at least one 
reported case, the court initially declined to void the election results, even though it found 
procedural violations, until the member was able to show that the violation was intentional and 
that it affected the results of the election.  (Wittenberg v. Beachwalk Homeowners Association 
(2013) 217 Cal.App.4th 654.)   

This bill would provide that if an association member can prove by a preponderance of the 
evidence that the election procedures specified in existing law and modified by this bill are not 
followed then a court must invalidate the outcome of an election unless the association can prove 
by a preponderance of evidence that the noncompliance did not affect the rules of the election.  
The homeowners associations opposing this bill believe this unfairly shifts the burden to the 
association to disprove the harm of the error.  It should be noted that under existing law the 
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burden to demonstrate that election procedures were not followed already rests with the plaintiff.  
That will not change under this bill.  The only change to existing law is that a court is now 
obliged to throw out the election results in the event of irregularities, whereas existing law made 
this permissible.  This bill then requires the association to demonstrate that the violation was 
inconsequential.  This seems like a reasonable change in the law to ensure that election 
procedures are followed. 

Attorney’s fees and the venue for contesting a disputed homeowners association election.  In 
addition to modifying the court’s standard for voiding an election, this bill also provides that a 
plaintiff may challenge an election in either superior court or small claims court.  Existing law 
already awards a prevailing plaintiff attorneys fees and costs in superior court, and this bill 
provides that a plaintiff that prevails in small claims court is also entitled to fees.  The opposition 
objects to the awarding of these fees, noting that because attorneys are not permitted to try the 
case in small claims court, the awarding of fees is unreasonable.  The proponents argue such fees 
are reasonable as, even though the plaintiff may try the case themselves, they can consult with an 
attorney in bringing the matter.  Given that trying cases in small claims court will likely reduce 
overall costs for all sides, providing a prevailing party attorney fees for consultations seems to be 
a reasonable policy trade-off. 

Technical Amendments.  As currently in print this bill provides that a former felon convicted of  
accepting, giving, or offering to give, a bribe, the embezzlement of money, the extortion or theft 
of money, perjury, or conspiracy to commit any of those crimes is prohibited from serving on the 
association board.  Technical concerns were raised that these provisions may force homeowners 
associations to conduct background checks on potential candidates.  Additional technical 
concerns have been raised by the sponsor of this bill about the provision related to a developer’s 
eligibility to serve on the board.  Accordingly the following amendments are proposed to 
subdivision (b) of Civil Code Section 5105 as it is currently in print: 

(b) An association shall disqualify a person from a nomination as a candidate pursuant to 
either of the following: 
(1) For for not being a member of the association at the time of the nomination. 

(A) (1)This paragraph does not restrict a developer from making a nomination of a 
nonmember candidate consistent with the voting power of the developer as set forth in 
Department of Real Estate Regulations and the association’s governing documents. 

(B) (2) If title to a separate interest parcel is held by a legal entity that is not a natural person, 
the governing authority of that legal entity shall have the power to appoint a natural person to 
be a member for purposes of this article. 

(2) If, within the past 20 years, the person has been convicted of a fe lony involving 
accepting, giving, or offering to give, a bribe, the embezzlement of money, the extortion 
or theft of money, perjury, or conspiracy to commit any of those crimes. For purposes 
of this paragraph, “conviction of a felony” includes a conviction of a felony in this state 
and a conviction under the laws of any other state, the United States, or any foreign 
government or country of a crime that, if committed in this state, would be a felony, 
and for which the person has not received a pardon from a person or entity authorized 
to grant the pardon. 
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ARGUMENTS IN SUPPORT:  This bill is sponsored by the Center for California Homeowner 
Association Law and is supported by a coalition of housing advocates.  Representative of the 
supporters, the Center for California Homeowner Association Law writes: 

Elections in California’s 52,000 associations are no small matter.  They are the training 
ground for broader civic engagement and civic education of American voters.  Any attempts 
to undermine the “Fairness and Integrity of Association Elections” should be rejected. 
Training homeowners to believe that it’s legitimate to deny them the right to vote and the 
right to run for office in association elections only erodes the trust of voters in democratic 
institutions in general.  We think SB 323 makes it harder for associations to manipulate HOA 
elections and goes a long way toward restoring confidence in this essential democratic 
process. 

ARGUMENTS IN OPPOSITION:  This bill is opposed by a coalition of homeowners 
associations and community managers.  Representative of the opposition, the Community 
Associations Institute’s California Legislative Action Committee writes: 

SB 323 will significantly increase the costs and time associated with conducting an election.  
While these costs seem minimal, nearly 70 percent of the association in California are 50 
units and more than half have a budget of $100,000 or less, so the additional requirements 
and expenses created by this bill will have a significant impact on a large number of 
communities. 

The approach proposed by SB 323 is far too drastic and is not supported by most associations 
in California. 

REGISTERED SUPPORT / OPPOSITION: 

Support 

Center for California Homeowner Association Law (sponsor) 
American Civil Liberties Union of California 
California Alliance for Retired Americans 
Non-Profit Housing Association of California  
Schiffer Buus 
Urban League of Greater Sacramento 

Opposition 

California Association of Community Managers 
Community Associations Institute- California Legislative Action Committee  
Sunset Ridge Homeowners Association, Inc. 

Analysis Prepared by: Nicholas Liedtke / JUD. / (916) 319-2334


